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236. TRADE, AND STIPULATIONS IN SALES
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790. Muhammad said, “Abtt Hanifah informed us saying, ‘Yahya ibn ‘Amir'89
narrated to us from a man from ‘Attab ibn Asid & that the Prophet £& said
to him,"®" “Go to the people of Allah” — meaning the people of Makkah —
“and forbid them to do four things: selling something they have not taken
full possession of, profiting from something they do not stand guarantee for,
making two stipulations'?*° in a sale, and [combining] an advance payment'9*!
and a sale.””"9*
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1898 Ash-Sharif al-Husayni said in at-Tadhkirah, “The correct position is that it is from Yahya from
‘Amir ash-Sha‘b1.”

%99 When he sent him as amir to Makkah.

o0 Binding (taqyid) of a sale with two stipulations is effectively prohibited by unanimous
agreement, and also with one stipulation it is not permissible because the prohibition of a sale
along with a stipulation is narrated (Lum’at). Sale is in itself a stipulation, so that if one makes
another stipulation this would be two stipulations in one sale.

'9°! salaf: advance payment, is a loan, meaning that it is not permissible to sell something with
the stipulation of a loan.

192 An-Nasa’1 narrated it by the route of ‘Abdullah ibn ‘Amr in as-Sunan al-kubra in the book on
“setting slaves free”, and al-Hakim in the Mustadrak, vol.2, p.17.
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Muhammad said, “We adhere to all of this. As for his words, ‘[combining]
an advance payment and a sale,’ it is when someone says to another, ‘I will
sell you this slave of mine for such-and-such provided that you lend me such-
and-such,” or he says, ‘You lend me provided that I sell to you,” and this is
not fitting. His saying, ‘making two stipulations in a sale,” is when someone
sells'9°s something for a thousand dirhams immediately or for payment of two
thousand'?°* in a month, and so the contract of purchase takes place on this
basis, and this is not valid. As for his saying, ‘profiting from what they do not
stand guarantee for,” it is when someone buys something and then sells it for
a profit before taking possession of it, and one ought not to do that. Similarly,
one ought not to sell something that he bought before taking possession of it.
All of this is the verdict of Abti Hanifah except in one respect: property, both
buildings and land, about which he said, ‘There is no harm in a purchaser
selling them before taking possession of them, because they cannot move
from their place.””
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Muhammad said, “According to us this is not valid, and it [the property] is
the same as other things.”
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791. Muhammad said, “Abtt Hanifah informed us from Hammad from
Ibrahim concerning a man who purchases a slave woman and a stipulation
is imposed on him that he should not sell [her], that he abhored it. He said,
‘She is not a woman you have married, nor [do you have] ownership so that
you can do with her what you can do with those you own.””

19°3 Jts second explanation is that he says, for example, “I will sell my slave to you for a thousand
if you will sell me your slave girl for a hundred.”

'9°1 That a man sells a slave for a thousand on the basis that the purchaser sells him a slave
woman for a hundred.
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Muhammad said, “We adhere to all of this. For every stipulation laid down in
asale thatis not a part of the sale, in which there is some benefit for the seller
or the purchaser, the transaction of a sale on that basis is invalid. For whatever
stipulation there is which is of no benefit'?s to either party, the transaction
of a sale on that basis is valid but the stipulation in it is invalid, and it is the
verdict of Abti Hanifah, may Allah, exalted is He, have mercy on him.”
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792. Muhammad said, “Abt Hanifah informed us saying, ‘I heard ‘Ata’ ibn
Abi Rabah being asked about the price of a cat and he saw no harm in it.””'9°°
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Muhammad said, “We adhere to this and it is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him. There is no harm in selling any beast
of prey ifit has a value.”
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1995 Which is such the stipulation that he should not sell him, not dress in a robe, etc.

19°6 Ash-Shafi‘l 4 said that it is not permissible to sell a dog. At-Tahawi answered the hadith in
prohibition of taking the price of a dog that this was when there was the judgement on killing
dogs, but that then when it was prohibited to kill dogs and permitted to make use of them for
hunting etc., the prohibition on selling them and taking a price for them was abrogated.
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237. SOMEONE WHO SELLS FECUNDATED DATE-PALMS OR
A SLAVE WHO HAS PROPERTY
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7%%. Muhammad said, “Abt Hanifah informed us from Abu’z-Zubayr from
Jabir ibn ‘Abdullah al-Ansari & that the Prophet £ said, ‘Whoever sells a
pollinated'7 date-palm or a slave who has property,’*® the fruit and the
property belong to the seller unless the purchaser stipulates it.””9°9191°
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Muhammad said, “We adhere to this. If the fruit of the date-palm is sprouting
or there are crops in the land which are growing and their owner sells them
[the date-palms and the land], the fruit and the crops belong to the seller
unless the purchaser stipulates that.”

o
5 - s e

Lo fes 05 3% « JU 8 587180 3l QiS5 4T w1 30 06
DR

Muhammad said, “We adhere to this. It is the same in the case of a slave who
has property, and it is the verdict of Abti Hanifah, may Allah, exalted is He,
have mercy on him.”

4

1907 This indicates the appearance of fruit because of the fact that in the main it has to happen
[if they have been pollinated].

198 On his person or in his hand such as one who has been granted permission, for otherwise
slaves possess nothing.

19° Meaning, for himself.

19'o Al-Bukhari narrated it from Ibn ‘Umar as a marfi" hadith under “date-crop sharing” in the
chapter on “a man who has a thoroughfare or drinking water [on the land for sale],” and Muslim
under “sales” in the chapter on “someone who sells date palms on which there is fruit.”
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238. SOMEONE WHO PURCHASES GOODS AND FINDS A
DEFECT IN THEM OR A PREGNANCY
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79%4. Muhammad said, “Abt Hanifah narrated to us from Haytham from Ibn
Sirin that ‘Al ibn Abi Talib & said about a man who buys a slave woman
and has intercourse with her, but then finds a defect in her, ‘He is unable to
return her,'"" but he may return [to the seller for a reduction in the price]
for the shortcoming of the defect.””
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Muhammad said, “We adhere to this, and it is similar in the case in which he
had not had sexual intercourse with her but something happened to impair
her during his ownership and then he found a defect in her that the seller
had concealed from him: he is unable to return her, but he may return [to the
seller for a reduction] in the price in proportion to the first defect unless the
seller wants to to take her back along with the defect that happened to her in
the possession of the purchaser. He [the seller] may not take a compensatory
payment'?** for the defect [that happened in the possession of the purchaser]
nor a compensatory dowry'?'s for the act of sexual intercourse. If he wishes

19" Since in returning it there is hardship for the seller because it left his possession in a sound
state and returned with a defect and so he refused. One has to repel any harm from him and
so specifically one has to return with a shortcoming unless the seller is content to take it with its
defect because he is content with the harm.

192 qrsh is that which the purchaser takes from the seller if he discovers a defect in the object
sold.

1913 “ugr: compensatory dowry, is that which a woman receives for sexual intercourse performed
because of a mistaken understanding.
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he may take her and pay the complete price for her, and that is the verdict of
Abt Hanifah, may Allah, exalted is He, have mercy on him.”
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795. Muhammad said, “Abt Hanifah informed us from Hammad thatIbrahim
said, ‘If someone sells a pregnant slave woman and then both purchaser and
seller lay claim to [the paternity of] the child, he pertains to the purchaser.
If the seller claims him and the purchaser repudiates him then he is his
child,9* but if they both repudiate him then he is a slave [and the property]

of the purchaser. If they are both in doubt, he pertains to both of them, and
he inherits from them and they from him.””
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Muhammad said, “We do not adhere to this, but our verdict is that if she gives
birth to him while in the ownership of the purchaser for less than six months
and they both lay claim to him, he is the child of the seller, and his sale and
the sale of his mother are invalidated. If she gives birth to him more than six
months after the sale took place, he is the purchaser’s child and the seller has
no claim on him in any circumstances. If they are both in doubt about him or
they argue about him, he is a slave belonging to the purchaser, and thatis the
verdict of Abti Hanifah, may Allah, exalted is He, have mercy on him.”
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1911 Meaning the seller’s child.
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796. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said, ‘If a slave woman is made love to by three men during one
period of purity and they all lay claim to him [the child], he is [the child] of
the last. If they all repudiate him, he is a slave of the last one.'9'5 If they all say,
‘We do not know,’ [if he dies] they all inherit from him and [if they die] he
inherits from all of them.”
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Muhammad said, “We do not adhere to this, but if they lay claim to him,
we investigate how long after the last one bought her she gave birth. If she
had given birth to him after more than six months, he is the child of the last
purchaser. But if she had given birth to him less than six months after the
first one sold her, he is the child of the first. If they all repudiate him or are
in doubt concerning him, he is the slave of the last one, and no ascription of
kinship may be made in cases of doubt until certainty has been established,
and this is all the verdict of Abti Hanifah, may Allah, exalted is He, have mercy
on him.”
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239. SEPARATING A SLAVE WOMAN, HER HUSBAND HER
CHILD

J\»u..;\ .«m,».o\.;» Juwj,\\,,}\ JB 3550 — vry

ﬁu Sl Lzt u,q\u,.d,a,wm\ u,@m)\;:; 55
CL;: <y wm\u\.‘,@\u\;r» s ¢ M\WQKOJ)\ wwtu
5\ L;;M:uus, sl 06 S *é‘:f“usa‘d, RN)- 4‘,3}\{),4._.9 ¢ 339

352 5 3ol
'9'5 On the assumption that they were all three successive owners of the slave woman.

445



KITAB AL-ATHAR

79%7. Muhammad said, “Abt Hanifah informed us saying, ‘““Abdullah ibn
al-Hasan narrated to us saying, “Zayd ibn al-Harithah (& returned from the
Yemen with slaves. He was in need of some money for their maintenance and
so he sold a boy from among the slaves whose mother was with him. When he
came to the Prophet £, he examined'9*® the slaves and noticed the mother.
He said, “‘Why do I see this one overcome by intense grief?’ He said, “We were
in need of some money for maintenance and so we sold a son of hers,” and he
[£] told him to go back and get him back.” 917
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Muhammad said, “We adhere to this; we abhor a mother or father being
separated from a child if he is young, and similarly brothers and sisters and
everyone of the degree of kinship that prohibits their marrying each other
[mahram], if they are young, or if one of the two of them is young. The two
of them ought not to be sold separately. As for if they are all adults, there is
no harm in separating them, and this is all the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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798. Muhammad said, “Abﬁ Hanifah informed us from Hammad from

Ibrahim from Ibn Mastd & concerning a slave woman who is sold whilst
married, and he said, ‘Her sale is her divorce.””19*8
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1916 Meaning that he examined their states.
19'7 Abti Yasuf narrated it on p.1509.
1918 Tbn Abi Shaybah narrated the like of it in the Musannaf, vol.4, p.105.

446



SALES

Muhammad said, “We do not adhere to this; she remains his wife even if she
is sold.” He said, “That has reached us from “‘Umar ibn al-Khattab &, ‘Ali
ibn Abi Talib, ‘Abd ar-Rahman ibn ‘Awf and Hudhayfah ibn al-Yaman 4.
However, there is no harm in selling them separately, she remaining his wife
in that state of hers. That is the verdict of Abt Hanifah, may Allah, exalted is
He, have mercy on him.”
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240. ADVANCE PAYMENTS!91? FOR SOMETHING THAT IS
MEASURED'92°* OR WEIGHED
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799. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said, ‘Advance payment can be made with something which is
measured for something which is weighed, and with something which is
weighed for something which is measured, but advance payment may not be
made with something which is measured for something which is measured
nor with something which is weighed for something which is weighed. If the
two varieties of those things which are not measured or weighed are different,
there is no harm in paying two for one, hand to hand, nor is there any harm
in deferred payment'?*! in it. And if they are from the same variety of those
things which are not measured nor weighed, there is no harm in two for one,
hand to hand and there is no good in deferred payment in it.””*9**

1919 Salam: advance payment, lexically it is from taslim: to deliver or to hand over. In the usage
of the fugaha’it is an expression denoting selling something on the basis that it will be a debt
against the seller with specific preconditions in the Shar7 ah. It is said something to be delivered
later for something paid immediately such that the price is paid immediately and the object
for which the price is paid is paid after a period of time, and it is permissible by unanimous
agreement. The word salafis also used with the same meaning (al-Lum‘at) . Salam is permissible
in things which are measured by volume, weighed and measured by length and width, and
similarly with things which are counted which are not very far apart from each other.

1920 In the sense of measured by volume. — Trans.

192! Meaning to sell it [to be paid] at a specific time.

1922 Abti Yasuf narrated it on p.187.
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Muhammad said, “We adhere to all of this and it is the verdict of Abt Hanifah,
may Allah, exalted is He, have mercy on him.”
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740. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said concerning a man who is owed a debt by another man and makes
itinto an advance payment, ‘There is no good in it until he takes possession
of [whatis owed him]. ”1923
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Muhammad said, “We adhere to this, because itis of the same nature as selling
a debt for a debt, and it is the verdict of Abt Hanifah, may Allah, exalted is
He, have mercy on him.”
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241. ADVANCE PAWENT FOR FRUIT “U/NTIL THE CUTTING
[OF THE FRUIT]”'9*¢t AND OTHER THINGS
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741. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said, ‘Advance payment “until harvest”9*5 or “until the cutting [of
the fruit]” is abhorent.””

1923 Abui Yasuf narrated it on p.188.

1924 Our original text had ‘ata’ “the payment of the stipend” but our typed version has as above
“until the cutting [of the fruit] which makes more sense, as one would not make an advance
payment before receiving the stipend. — Trans.

'9%5 The cutting of crops or fruit.
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Muhammad said, “We adhere to this, because itis an unknown period of time,
which may come early or be delayed, and it is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”
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742. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said concerning a man who makes an advance payment ‘until the
cutting [of the fruit]’ taking a gafizat a time, “There is no good in it.””*920
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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748. Muhammad said, “Abtt Hanifah informed us saying, ‘Hammad narrated
to us that Ibrahim said concerning a man making advance payment for
fruits,'9?7 “No, not until it can be eaten.” 928
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1926 Abu Yasuf narrated it on p.188.

1927 Fruits here are thamar, meaning the fruits of trees such as olives, etc., whereas fruit elsewhere
is fakihah, meaning sweet fruit in general. — Trans.

1928 Abu Yasuf narrated it on pp.187-8.
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Muhammad said, “We adhere to this. One ought not to make advance
payment for fruits that are not yet in people’s possession, except in their
time*9*9 after their reaching ripeness, and the term for making the advance
payment is before they are cut. If he does that, itisvalid, and if not, there isno
good in it,'9° and it is the verdict of Abt Hanifah, may Allah, exalted is He,
have mercy on him.”
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242. ADVANCE PAYMI:ZNT FOR ANIMALS
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744. Muhammad said, “Abti Hanifah informed us saying, ‘Hammad narrated
to us from Ibrahim who said, “Abdullah ibn Mas‘ad ¢ paid to Zayd ibn
Khuwaylidah al-Bakri'93* some money as a profit-sharing loan (mudarabah)
and Zayd paid an advance payment to ‘Itris ibn “‘Urqib ash-Shaybani for some
young female camels. When the term fell due, he took'?** some and some
remained. That caused problems for ‘Itris and then it reached him that the
money belonged to ‘Abdullah & and he came to him asking him to help
him.'933 ‘Abdullah & asked, ‘Did Zayd do that?’ He said, ‘Yes.” So he sent for

1920 Meaning the time of the fruit, i.e., an advance payment is not permissible until the thing
being paid for in advance does exist from the time of the contract until the time payment falls
due, so much so that even if it is non-existent at the time of the contract and exists at the time
payment falls due, or vice-versa, or it is non-existent in between that, then it is not permissible.
193> Meaning that it is not permissible. The refutation of permissibility [a second time] is by way
of emphasis.

1931 Al-Bakri is a mistake for al-Yashkuri which is the correct name as is mentioned by al-Bukhari
in his Tarikh.

1932 Zayd took some of what he had paid in advance for, i.e., the young female camels, from
“Ttris.

1933 Asking him to be kind to him and to grant him a delay.
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him and asked him. “Abdullah & said to him, ‘Return what [camels] you took
and take your capital sum and do not give our money in advance payments
for anything in the nature of animals.”” 1931
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Muhammad said, “We adhere to all of this. Advance paymentisnot permissible

for anything in the nature of animals, and it is the verdict of Abt Hanifah,
may Allah, exalted is He, have mercy on him.”
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243. SECURITY Al/\ID A PAWNED ITEM™35 MADE IN ADVANCE
PAYMENT
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745. Muhammad said, “Abt Hanifah informed us saying, ‘Hlammad narrated
to us from Ibrihim who said, “There is no harm'° in a pawned item or
something left as security in advance payment.””'937
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Muhammad said, “We adhere to this and itis the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”

193¢ Abti Yasuf narrated it on pp.186-7.

1935 Lexically it means something retained for whatever reason, and in the Shar7 ah it means to
make something to be retained for a due which it is possible to pay back in full for the pledged
item such as debts.

193 Because the Prophet £ bought food from a Jew for payment at a later date and pawned his
shield with him, with which Ibrahim argues the permissibility of pawning something in the case
of making an advance payment because of the permissibility of surety for it because of the fact
that it is a receipt as is something pawned.

1937 Abti Yasuf narrated it on p.188.
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746. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said concerning an advance payment made in fulits (small change)
for which one takes a security, ‘There is no harm in it.””*93%
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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244. ADVANCE PAYMENT FOR WHICH ONE TAKES PART
OF IT [THE ITEMS BEING BOUGHT] AND PART OF ONE’S
CAPITAL SUM
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74%7. Muhammad said, “Abt Hanifah informed us saying, ‘Abt “Amr?99
narrated to us from Sa“id ibn Jubayr from Ibn “Abbasw concerning an advance
payment whose payment falls due?t° for which one takes part of it [the items
paid for]'9#* and takes part of one’s capital sum for whatever remains, that he
said, “This is the good well-recognised practice.’”942
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1938 Aba Yasuf narrated it on p.187.

1939 Abfi “Umar not Abti ‘Amr and I think he is Dharr ibn ‘Abdullah al-Marhabi because his
kunyah was Abu “Umar.

191> Meaning, the term [agreed upon].

94" The cancellation of something for which one paid in advance is permissible because it is
annulment, and it is similar in the case of a part of it.

1942 Abti Yasuf narrated it on p.186.
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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245. ADVANCE PAYI\:IENT FOR FABRIC
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748. Muhammad said, “Abt Hanifah informed us from Hammad that Ibrahim
said, ‘If someone pays in advance for fabric and its width and [substance or]

thickness are known, it is valid, and that is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”'913
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Muhammad said, “We adhere to this if its length, width, thickness, its type

and the period of time are all named and the price is paid in ready money
before they separate, then itis valid.”
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749. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said concerning a man who pays with fabric in advance for fabric, ‘If
they are of different types, there is no harm in it.””914
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1943 Abti Yasuf narrated it on p.187.
1911 Abt Yasuf narrated it on p.187.
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”

4

246. OFFERING TO BUY ON TOP OF ONE’S BROTHER’S
OFFER TO BUY
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750. Muhammad sald, “Abut Hamfah 1nformed us from Hammad from
Ibrahim from Abt Sa‘id al-Khudri and Abtt Hurayrah & that the Prophet &
said, ‘A man must not offer to buy'94> on top of his brother’s offer to buy, nor
propose marriage on top of his marriage proposal. Do not bid against each
other in order to up the price'® and do not sell to each other [settling the
sale] by throwing pebbles.’947 If someone hires an employee, he should let
him know his wage. A woman should not be married along with her paternal
or maternal aunt, nor should she ask for her sister’s divorce in order to
overturn'94® what is in her bowl,'949 for Allah is her Provider.’”95
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1915 The negation is here in the sense of prohibition because it is more satisfactory in a rhetorical

sense. Bidding on top of another’s bid is only deplored in the case when the seller’s heart

inclines to the price that the purchaser has named. If his heart does not incline and he is not

pleased with it there is no harm in someone else buying it at a higher price.

1945 The origin of najash is to drive people away from something to something else. [Thus,

tandjush means to bid against someone not really intending to buy the item but merely to up the

price, or to praise it in front of someone, deliberately luring them into the purchase. — Trans.]

"7 tabaya bi alga’ al-hajar is taken to be a form of munabadhah, which is forbidden in itself, in

which traders cast garments to each other.

1948 To overturn it in order to empty out what is in it.

1919 Her bowl and her vessel. This is a metaphor for a co-wife’s causing her fellow-wife’s right due

to her from her husband to incline towards herself by her asking [him] for her divorce.

195> Al-Bukhari narrated it partially from a hadith of Abtt Hurayrah under “sales” in the chapter
n “there is no sale on top of one’s brother’s sale,” and Muslim partially under “sales” in the

chapter on “the prohibition of a man selling on top of his brother’s sale.”
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Muhammad said, “We adhere to this and itis the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him. As for his saying, ‘Do not bid against
each other in order to up the price,’ it is when a man sells something and
another man increases the price without intending to buy it so that someone
else might overhear it and thus purchase it on top of his offer, and this is
falsely bidding up the price (najash) which ought not to be done. As for his
saying, ‘do notsell to each other [settling the sale] by throwing pebbles,” itwas
a type of sale that was done in the age of ignorance (jahiliyyah) in which one
of the two would say, “‘When I throw the stone, the sale is binding,” and this is
abhorent and ought not to be done, and a sale done this way is invalid.”
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247. CONVEYING TRADE TO LAND AT WAR (DAR AL-HARB)
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751. Muhammad said, “Aba Hanifah informed us from Hammad that
Ibrahim said concerning a trader who goes regularly to land at war, ‘There is
no harm in that as long as he does not convey weapons, horses (kura‘)'9%* or
booty (salab).” 952 1953
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195" kurd literally means that which is below the ankle in animals. Then horses in particular were
given this as a name. [Imam] Muhammad said that kura" are horses, mules and donkeys.

1952 Presumably a prohibition of his taking booty seized from the enemy back to them to sell it
to them. — Trans.

1953 Abti Yasuf narrated it on p.195.
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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248. TRADING IN PRESSED FRUIT ]UICES AND WINE
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752. Muhammad said, “Abtt Hanifah informed us from Hammad thatIbrahim
said concerning pressed fruit juice, “There is no harm in selling it to someone
who manufactures wine from it.!%*”
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[Muhammad said], “And we adhere to this and it is the verdict of Abu
Hanifah, may Allah, exalted is He, have mercy on him.”
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75%. Muhammad said, “Abt Hanifah informed us saying, ‘Muhammad
ibn Qays narrated to us from Ibn ‘Umar & who said that a friend of his had
asked'955 about selling wine and eating [from] its proceeds and he said,
“May Allah fight the Jews! Fat (shuhiim)'95° was forbidden them to eat and so
they declared the sale of them permissible and ate from the proceeds. Allah
forbade wine, and so its sale and eating from its proceeds are haram.””'957

1954 Because the disobedience does not reside in it itself but on the contrary after its alteration.
1955 And in the Musnad of al-Imam al-A‘zam from Muhammad ibn Qays there is that he said, “I
asked Ibn “Umar,” or “Abt Kathir asked him” and then he mentioned the hadith.

1950 shuhiim is the fat around the kidneys, the stomach and intestines. — Trans.

1957 Abti Yasuf narrated it on pp.227-8.
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Muhammad said, “We adhere to this and itis the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”
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754. Muhammad said, “Abtt Hanifah informed us saying, ‘Muhammad ibn
Qays narrated to us that every year a man from Thaqif*9* whose honorific
was Abti “Amir used to give a three-skinned leathern water-bag containing
wine as a gift to the Messenger of Allah £. In the year in which it [wine] was
prohibited he presented his water-bag as a gift as he ordinarily did, and the
Prophet £ said to him, “Aba “Amir, Allah has made wine haram so we are in
no need of your wine.” He said, “Then take it Messenger of Allah and sell it,
and seek benefit from its proceeds for your own needs.” So the Prophet &
said to him, “Abtt ‘Amir! The One Who forbade drinking it, forbade its sale
and eating from its proceeds.” 959
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Muhammad said, “We adhere to this and itis the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”

&

1958 Ath-Thaqafi the Companion. His personal name is not known.
1959 Abni Yasuf narrated it on p.228.
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249. THE SALE OF GAME IN REED THICKETS, 9% FISH AND

BAMBOO
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755. Muhammad said, “Abt Hanifah informed us saying, ‘Hammad narrated
to us of Ibrahim, “He used to abhor'9®* the sale of game in reed thickets and
their bamboo trees.””
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Muhammad said, “We adhere to this and itis the verdict of Abtt Hanifah, may
Allah, exalted is He, have mercy on him.”
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756. Muhammad said, “Abt Hanifah informed us saying, ‘Hammad narrated
to us saying, “I asked Abti ‘Abd al-Hamid to write to “‘Umar ibn ‘Abd al-‘Aziz
and ask him about selling game caught in reed thickets and their bamboo
trees, and so “‘Umar @& wrote to him, ‘Itis all one species and there is no harm

999

in it.
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1950 @jgm is the plural of ajam meaning a thicket.
1961 This relates particularly to game and bamboo which are permissible.
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And we do not adhere to this. We permit the sale of bamboo trees if someone
is selling them in particular, but as for game'?** we do not permit its sale unless
it is taken without hunting'9® in which case sale is permissible for it, and its
buyer has a choice when he sees it such that if he wishes he may take it, and if
he wishes he may leave it, and that is the verdict of Abt Hanifah, may Allah,
exalted is He, have mercy on him.”
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250. THE PURCHASE OF GOLD AND SILVER SET IN
SOMETHING OF GOOD APPEARANCE (S/BR), AND JEWELS
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757.Muhammad said, “Abti Hanifah informed us from Hammad thatIbrahim

said, ‘If a ring is silver and there is a gem in it, then buy it for whatever you
wish; a little if you wish or a lot if you wish.””
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“And we do not adhere to this, and we do not permit the sale until it is known
that the price is more than the silver in the ring and that the extra price is
for the gem, and that is the verdict of Abti Hanifah, may Allah, exalted is He,
have mercy on him.”
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1952 Meaning before it has been hunted and caught, then it is not permissible to sell it since that
is the sale of something which one does not have in one’s possession.

1955 Meaning that if it is in the state such that it is caught without hunting then it is permissible
to sell it because one has it in one’s possession and is able to deliver it.
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758. Muhammad said, “Abt Hanifah informed us saying, ‘Al-Walid ibn Sari‘
narrated to us from Anas ibn Malik & who said, “A Khusrawi*9%+ vessel of silver
of very strong workmanship was sent to “‘Umar & and he told the messenger
to sell it. The messenger returned and said, ‘I was given more than its value in
silver.” ‘Umar & said, ‘No, because the extra amountis usury.”””
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“And we adhere to this, and that is the verdict of Abt Hanifah, may Allah,
exalted is He, have mercy on him.”'9%
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251. PURCHASING HEAVY DIRHAMS WITH LIGHT ONES,
AND USURY
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759. Muhammad said, “Abt Hanifah informed us saying, ‘Marztiq narrated
to us from Abu Jabalah'9%® from Ibn “‘Umar & and he [Abu Jabalah] said, “I
said to him [Ibn “‘Umar], “We are coming to a land with weighty silver in piles
and we have light silver which is in much demand; may we sell our silver for
theirs?’” He said, ‘No, but sell your silver for dinars and then buy their silver,
and do not part from your customer (sahib) for even a span until you take it
from him in full. If he climbs up'9%7 above the house, then climb there with
him, and if he jumps, jump with him.’”’ 1968

1964 So named for Khusraw Shah, one of the kings of Persia. — Trans.

1955 Abu Yasuf narrated it on p.183.

1965 Abti Jabalah is a mistake for Jabalah ibn Suhaym at-Taymi (I'l@’ as-sunan).

1957 Showing that exchange before separating in monetary exchanges is a right, even if standing
without parting does not prevent the continuance of the contract.

1958 Abu Yasuf narrated it on pp.184-5.
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“We adhere to this and that is the verdict of Abt Hanifah, may Allah, exalted
is He, have mercy on him.”
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760. Muhammad said, “Abtu Hanifah informed us saying, ““Atiyyah al-"Awfi
narrated to us from Abii Sa‘id al-Khudri & from the Prophet £ that he said,
“Gold for gold, like for like and any excess is usury. Silver for silver, like for
like, and any excess is usury. Wheat for wheat, like for like and any excess is
usury. Barley for barley, like for like and any excess is usury. Dates for dates,
like for like and any excess is usury. Salt for salt, like for like, and any excess is
usury.” 71909
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“We adhere to this and it is the verdict of Abti Hanifah, may Allah, exalted is

He, have mercy on him.”
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761. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said concerning a man who lent another man silver, and that man

1969 Muslim narrated it under “date-crop sharing” in the chapter on “selling food, like for like.”
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brought him back more than it, ‘Silver for silver, and I abhor excess in it.'97°
Let him bring the same as it.””"97"
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“We do not adhere to this. There is no harm in this as long as it is not a
precondition he laid on him. Ifitis a precondition he laid on him, there isno
good in it. That is the verdict of Abti Hanifah, may Allah, exalted is He, have
mercy on him.”
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762. Muhammad said, “Abt Hanifah informed us from Hammad from
Ibrahim concerning a man who lends another man dirhams on the condition
that he pay him back in Rayy.'9”* He said, ‘I abhor it.””973
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“We adhere to this and it is the verdict of Abti Hanifah, may Allah, exalted is
He, have mercy on him.”
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769. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said, ‘Every loan which draws some benefit'971 [to the person making
the loan] has no good in it.””

197° He said this out of taking scrupulous pains because there is no dispute concerning the
permissibility of discharging a debt with something qualitatively better than that lent to one
without any stipulations.

197t Abt Yasuf narrated it on p.184.

1972 He repays the loan and as an extra transports the coins to Rayy.

1973 Abti Yasuf narrated it on p.184.

1974 The extra benefit is usury.
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“We adhere to this and it is the verdict of Abt Hanifah, may Allah, exalted is

He, have mercy on him.”
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253. PROPERTIES AND PRE-EMPTION"975
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764. Muhammad said, “Abt Hanifah informed us from Hammad from
Ibrahim from Shurayh who said, ‘Pre-emption [belongs to those dwelling] in
front of the doors.””97°
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“We do not adhere to this. Pre-emption belongs to adjoining'977 neighbours,
and that is the verdict of Abt Hanifah, may Allah, exalted is He, have mercy
on him.”
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765. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said, “There is only pre-emption in the case of land or a dwelling.’”
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1975 The option to purchase a property if and when it is put up for sale.

197%Abt Yusuf narrated it on p.167.

1977 The fatwa is issued according to this, that pre-emption belongs to adjoining neighbours who
are those whose plots of land connect with each other, even if their doors are on different streets
at some distance from each other.
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“We adhere to this and it is the verdict of Abt Hanifah, may Allah, exalted is
He, have mercy on him.”
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766. Muhammad said, “Abt Hanifah informed us saying, ““Abd al-Karim
narrated to us from al-Miswar ibn Makhramah from Rafi*'97® ibn Khadij &
who said, “Sa‘d @& offered me a house of his and he said, ‘Take it, for I was
given more*97 for it than you give me for it, but you have more right because
I heard the Messenger of Allah & saying, “The neighbour has more right to
pre-emption (sagb).””” o8 1981
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Muhammad said, “We adhere to this and itis the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”
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254. PROFIT-SHARING TRANSACTIONS‘982 FOR A THIRD,
AND PROFIT-SHARING TRANSACTIONS WITH THE
PROPERTY OF ORPHANS, AND BECOMING PARTNERS
WITH THEM
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1978 Al-Harithi said, “The sahih is that he is Abut Rafi the mawla of the Messenger of Allah &7
1979 In some narrations, there is “Take it for seven hundred because I was given eight hundred
forit.”

198 sqgb means pre-emption, and has the sense of “close.” The hadith means that the neighbour
has more right to pre-emption if he is an adjoining neighbour.

1981 Al-Bukhari narrated it under “pre-emption” in the chapter on “offering [the right of] pre-
emption to the one to whom it is due before selling.”

9% mudarabah denotes a contract between two people to go into a partnership in trade [not
manufacture] with the wealth of one of the two parties and the work of the other.
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767. Muhammad said, “Abtt Hanifah informed us from Hammad thatIbrahim
said concerning a man who gives property in a profit-sharing transaction for
a third [of the profits] or a half, with an added ten dirhams,'** ‘There is no
good'®™* in this. What would you think if he did not gain a dirham in profit,
what would he have?’ 195
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“We adhere to this and it is the verdict of Abt Hanifah, may Allah, exalted is
He, have mercy on him.”
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768. Muhammad said, “Abt Hanifah informed us from Hammad from
Ibrahim that ‘A’ishah 4 said, ‘If I were put in charge'9*® of the property of an
orphan, I would intermix his food with my food and his drink with my drink
and would not consider it the same status as an impurity.””*9%7
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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198 One of its stipulations is that the profit should be shared between them, neither of them
deserving a specified dirham of the profit. If someone specifies some extra amount then the
contract is invalid, and the man who did the work receives a wage of someone the like of him.
1981 Meaning that it is not valid.

19% Aba Yasuf narrated it on p.160.

198 When “Do not go near the property of orphans...” (Surat al-Isra’: 34) was revealed, those who had
orphans in their care went and separated their food and drink and began to show preference
to them in terms of food and would keep it for them until they ate or until it became rotten,
and that became extremely difficult for them. Then Allah revealed, “They will ask you about the
property of orphans. Say, ‘Managing it in their best interests is best.” If you mix your property with theirs,
they are your brothers” (Strat an-Nisa’: 218).

1987 Abti Yasuf narrated the like of it on p.174.
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769. Muhammad said, “Abti Hanifah informed us from Hammad that
Ibrahim said concerning the property of orphans, ‘The person entrusted
[with responsibility for the orphan] may do whatever he wishes to do: if he
thinks he should deposit it in a safe place, he may do so, and if he thinks he
should trade with it, he may trade with it, and if he thinks he should pay it
over as a profit-sharing loan, he may do so.””
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“We adhere to this and it is the verdict of Abti Hanifah, may Allah, exalted is
He, have mercy on him.”

,~.> " us«{...a\),\u;«;\p-u;«wy\, b 3EsS — vy
%u)jil\ay\.b\).uo JJM\-«P {w% aﬂ aM&J\.;:f\
o 136

770. Muhammad said, “Abt Hanifah informed us from Hammad from
Ibrahim that Sa‘id ibn Jubayr spoke concerning this ayah, ‘Those who are
wealthy'™ should abstain from it altogether. Those who are poor should use it sensibly
and correctly'®® (Surat an-Nisa’: 6) and he said, ‘[...should use it sensibly and
correctly] as aloan'9® [which they repay later].””
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771. Muhammad said, “Abti Hanifah informed us from al-Haytham from
a man that ‘Abdullah ibn Mas‘td & said, ‘The person entrusted [with
responsibility for the orphan] should not consume'%' any of the orphan’s
property, neither as a loan [to be repaid later] nor in any other way.’”

1988 Meaning, those of the guardians who have property should withhold themselves from
making use of orphans’ wealth.

198 bi T-marif means according to need.

199° As to whether it can be considered a wage, ash-ShafiT took that position, but our school is
that it cannot, meaning that one uses orphans’ property according to need and considering it
as a loan.

199" Meaning, if one has no need of it.
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“We adhere to this and it is the verdict of Abti Hanifah, may Allah, exalted is
He, have mercy on him.”
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772. Muhammad said, “Abta Hanifah informed us saying, ‘Layth ibn Abi
Sulaym narrated to us from Mujahid that Ibn Mas‘ad & said, “There is no
zakah on the property of an orphan.” 7992
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“We adhere to this and it is the verdict of Abt Hanifah, may Allah, exalted is
He, have mercy on him.”
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255. SOMEONE WHO HAS MONEY AS A PROFIT-SHARING
INVESTMENT OR A DEPOSIT HELD ON TRUST
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77%. Muhammad said, “Abt Hanifah informed us from Hammad that
Ibrahim said concerning a profit-sharing investment'9%3 and a deposit held
on trust which a man has who then dies owing a debt, “They are all equal as
creditors'9t if the two of them do not recognise specifically their own cash,
the deposit left on trust and the profit-sharing investment.’”995

1992 Abui Yasuf narrated it on p.g2.

1993 Paid to the active partner as a trust in his possession, and for that reason its ruling is that it
is a deposit.

1991 ghurama’ ordinarily means debtors but sometimes means creditors. — Trans.

1995 Abt Yasuf narrated it on p.160.
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“We adhere to this and it is the verdict of Abti Hanifah, may Allah, exalted is
He, have mercy on him.”
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256. CROP-SHARING'9° FOR A THIRD OR A QUARTER [OF
THE CROP]
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774. Muhammad said, “Abtt Hanifah informed us from Hammad that he
asked Tawus and Salim ibn ‘Abdullah about cultivating land for a third or a
quarter [of the crop] and he [Tawus] said, ‘There is no harm in it,” and so ‘I
[Hammad] asked Ibrahim about that and he abhored it.'997 He said, “Tawus
has land which he cultivates in crop-sharing arrangements and it was because
of that he said that.” 998
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Muhammad said, “Abta Hanifah used to adhere to the verdict of Ibrahim, but
we adhere to the verdict of Salim and Tawus. We see no harm in that.”

1996 A contract for cultivation in return for a portion of the crop, which is invalid according to
Abu Hanifah, but the two of them [Muhammad and Abu Yasuf] said that it is permissible. In
I'la’ as-sunan there is, “Whoever investigates the traditions cannot fail to see that some of the
narrators from Rafi® restricted the types which are prohibited and made clear the reason for
the prohibition which is that it is feared that the crops may perish and that is an uncertain
transaction in exchange that necessarily means that it is invalid. So if we correlate all of the
different narrations from Rafi® it becomes necessary to interpret the traditions relating to the
prohibition to refer to the case where the crop-sharing takes place on invalid stipulations such
as the stipulation of streams and rivers etc. The Prophet & forbade crop-sharing with such
stipulations because they are unknown. When the shares are known, such as a half or a third,
and there are no invalid stipulations, crop-sharing is permissible.”

1997 There is no proof in this of the invalid nature of crop-sharing for a third or a quarter
according to the Imam. The limit is that he abhored it out of scrupulousness just as Ibn “Umar
& gave it up out of scrupulousness, and in that Ibrahim an-NakhaT followed him.

1998 Abui Yasuf narrated it on p.188.
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775. Muhammad said, “Abd ar-Rahman al-Awza‘T informed us from Wasil ibn
Abi Jamil from Mujahid who said, ‘Four people entered into a partnership at
the time of the Messenger of Allah £ and one said, “I will supply the seed.”999
Another said, “I will do the work.” Another said, “I will supply oxen and a
plough (faddan).”***° Another said, “I will supply the land.” He said, ‘The
Messenger of Allah £ declared the [participation of the] owner of the land
null and void. He appointed a specific payment for the owner of the oxen
and the plough. He appointed a dirham a day for the man who opted to do
the work, and he gave all of the crop to the owner of the seed.””
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257. WHAT IS ABHORED OF RENTING OUT SOMETHING
FOR MORE THAN THAT FOR WHICH ONE RENTED IT
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776.Muhammad said, “Abt Hanifah informed us from Hammad thatIbrahim
said concerning a man who rents land then himself rents it out for more than
that for which he is renting it, ‘There is no good**** in the excess**°* unless he
himself has done something to it.””

1999 Because of this those who regard crop-sharing as permissible do so, and they say that with
these attributes it is invalid because of what it contains of stipulation on one of the two parties of
yoked oxen and the implements of cultivation, and because of what is in it of paying the seed as
a part of the crop-sharing contract in isolation, each one of which invalidates the contract.

2000 fadan and faddan cover a number of meanings including the bull or the pair of oxen, and
the plough and the equipment necessary for ploughing. — Trans.
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Muhammad said, “We adhere to this and itis the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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777. Muhammad said, “Abt Hanifah informed us from Hammad from Abt’l-
Husayn ‘Uthman ibn ‘Asim ath-Thaqafi from Ibn Rafi‘ from his father that
the Prophet & passed by a walled garden of palm-trees and it delighted him.
So he said, “Whose is this?’ He said, ‘It is mine, Messenger of Allah, I rented
it.” He said, ‘Do not rent it*°°® with something that is from it.””*°4
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778. Muhammad said, “Abt Hanifah informed us from ‘Abdullidh ibn Abi
Ziyad from Ibn Abi Najih from Ibn ‘Amr & that the Prophet £ said, ‘Allah
has made Makkah a sanctuary (karam) so it is forbidden (haram) to sell its
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2t Ahmad stated that it is permissible for the lessee to rent out the leased property for the
same rent and a bit more and ash-Shafi‘T gave that verdict. It is narrated from Ahmad, “If he has
done something extra with the original then it is permissible for him to rent [that extra] out
but otherwise it is not permissible to charge extra. If he does so, then he should give the extra
away as sadaqah,” and Abt Hanifah gave that verdict because he profits by that for which he does
not [directly] stand surety.

2002 Jt is authentically transmitted from Ibrahim that he said, “The excess is rejected; it is
usury.”

22°3 This gives the sense that the musaqah [contract in which a man tends and waters palm-trees
for a share of the crop] is also not permissible just like the crop-sharing contract (muzara‘ah)
and this is the position of Abt Hanifah, but Abt Yasuf, Muhammad and the three Imams
took contrary positions. Musaqah is from the verb “to water” (saga) which is the act of tending
trees for a share of their produce. The discussion concerning this is the same as the discussion
concerning crop-sharing.

2001 Aba Yasuf narrated it on pp.18g-go.
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dwellings**5 and consume the proceeds,” and he said, “‘Whoever consumes
anything of the rents of a Makkan house is only consuming a fire.””
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Muhammad said, “We adhere to this and it is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him. It is abhorent to sell the land [of
Makkah] but not to sell the buildings, and Allah knows best.”
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258. IF A SLAVE’S OWNER GIVES HIM PERMISSION TO
TRADE, HE [THE OWNER] IS THE GUARANTOR
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779. Muhammad said, “Abt Hanifah informed us from Hammad from
Ibrahim concerning a slave whose owner permits him to trade and [the slave ]
gets into debt and then his owner sets him free,**® that [the owner] must
stand surety for him to the extent of [the slave’s] value, such that if there is
any of the debt [the slave] owed remaining*°°7 after his value [paid by his ex-

20% 7iba" is the plural of rab" meaning a house. Abti Hanifah and Muhammad said that it is not
permissible to sell the land of Makkah nor to rent it out. Abt Yusuf said that there is no harm in
buying or renting out its land, and he regarded it as being the same as all other cities, to which
view at-Tahawi inclined in that he mentioned that at the end of the chapter [concerning that
in his book].

2206 For setting him free is permissible because his authority (mulk) over him continues and he
is responsible for as much as his price to his creditors because he spoiled that which relates to
their trade right and [he has spoiled] their [right to] compensation from his price [if he were
sold as a slave].

207 Meaning that whatever debts remained over are demanded back from him after his being
set free because the debt is his responsibility, and nothing is due from the master except as
much as the measure that he spoiled as a security (daman) so that the remainder remains due
from him as it had done.
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owner] then the creditors seek the excess from the slave. If his owner sells
him, he owes his value to the creditors, and if he sets the slave free one day,
the creditors take hold of him for the extra sum of the debt remaining over
his price.”*
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Muhammad said, “We adhere to this and that is the verdict of Aba Hanifah
if the creditors permit the sale. If they do not permit it, they have the right
to undo it so that the slave is sold for them for their debt, except in a case
where the seller or the purchaser discharges their debt in which case the sale
is permissible, and it is the verdict of Abt Hanifah, may Allah, exalted is He,
have mercy on him.”
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259. THE STANDING SURETY OF A SHARED HIRED MAN?=°°9
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780. Muhammad said, “Abt Hanifah informed us from Hammad from
Ibrahim that Shurayh never required a guarantee of a hired man.”*°*°
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=8 Tbn Abi Shaybah narrated the like of it in the Musannafin, vol.4, p.387.

2% al-ajir al-mushtarak: The hired man [that is shared in; i.e.] whose work no one has for himself
exclusively of others, but who works for everyone who repairs to him for work, like the tailor in the sitting
Places of the markets; or who works for whom he pleases. (Lane’s Arabic English Lexicon.) — Trans.

=10 A shared hired man is someone who does not get his wage until he works, such as the
dyer and bleacher, and in whose hands the goods are a trust such that if then they perish
nothing (the text has laka which I take as a mistake for /a. Trans.) is guaranteed according
to Abti Hanifah. Abt Yasuf and Muhammad said that he must stand surety for it except for
some exceptional circumstance such as overwhelming fire or an enemy that takes from him by
force. The dedicated hired man [employed by only one person rather than available for hire
by everyone] is the one who deserves a wage by surrendering himself for a period of time even
if he does not work, and he is not required to stand surety for that which is spoiled while in his
possession nor that of his work which is spoiled.
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Muhammad said, “This is the verdict of Abt Hanifah, may Allah, exalted is
He, have mercy on him; a shared hired man does not stand surety except for
his own handiwork.”
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781. Muhammad said, “Abt Hanifah informed us from Bishr or Bashir
(Muhammad was in doubt) from Abu Jafar Muhammad ibn ‘Ali that “Ali
ibn Abi Talib & used not to make launderers, goldsmiths or weavers stand
surety.”*°"!
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Muhammad said, “We adhere to this and it is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”

4

°r9) u\};\ o Mﬁ)b “)\’3\) u”)\ b

260. ON PAWNED ITEMS, BORROWED THINGS, AND THINGS
DEPOSITED FOR SAFEKEEPING OF ANIMALS AND OTHER
THINGS
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782. Muhammad said, “Abt Hanifah informed us from Hammad that Ibrahim
said concerning borrowed animals and goods — as long as the borrower does
not go against [the agreement] to something other than what he had said
—and the goods are stolen or he loses them or the animal dies, that he does
not have to stand surety.”

=1t Aba Yasuf narrated it on p.158.
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Muhammad said, “We adhere to this and it is the verdict of Abt Hanifah, may
Allah, exalted is He, have mercy on him.”
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785. Muhammad said, “Abt Hanifah informed us from Hammad that Ibrahim
did not require a borrower to stand surety.”
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Muhammad said, “We adhere to this and it is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”
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784. Muhammad said, “Abtt Hanifah informed us from Hammad that Ibrahim
said, ‘If the item deposited as security for a debt is equal to**'* more**'s than
what [he waslent on the basis] ofit, then [the person who received the pledge]
is trusted for the excess. If the item deposited as security for a debt is of less
value®°'4 than that which he borrowed on the basis of it, then the measure of
the pawned item has been reduced from his due,*'> and whatever is left over is
due from the person®*'® who deposited the item as security for a debt.”!72018

212 Thus it is in the original but it is not its meaning here.

23 Meaning, than the debt for which he put something in pawn.

211 Meaning, less than the debt.

225 From the due of the one who receives the pledge.

216 Because the pledge is ensured for the lesser of two things: its price or the debt. Thus if the
pledge perishes in the possession of the person who received it as a pledge, and the value of
the pledge and the debt are equal then it is that the person who received the pledge becomes
the one who discharges the debt, in effect. If the value of the pledge is more than the debt then
the extra is a trust with the man who received the pledge. If it is less than the debt, then that
much of the debt is discharged and the man who received the pledge returns to [the man who
pledged] for the extra amount.

27 The person who receives a pledge which is of more value than the sum of money lent is
trusted to hand over the surplus if the person who took the loan does not repay and the former
claims the pledged item. However, if the pledge is of less value than the money borrowed using

474



SACRIFICES AND SLAUGHTERING ANIMALS

/‘}P/

J\,’JALS\MJQJK }.;)A)< ,\.’-\:duj' ’wr}d\s

Muhammad said, “We adhere to this and it is the verdict of Abti Hanifah, may
Allah, exalted is He, have mercy on him.”
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785. Muhammad said, “Abt Hanifah informed us from °Ali ibn al-Aqmar
from Shurayh. [‘Ali ibn al-Aqmar] said, ‘A man came to Shurayh while I was
with him and said, “This person gave me his garment to dye but my house
burnt down and his garment was burnt in my house.” He said, “Give him**'?
his garment.” He said, “I should give him his garment when my house has
burnt down?” He said, “What do you think: if his house had burnt down,
would you give up your fee?” He said, “No.””
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Muhammad said, “Abt Hanifah said, ‘He does not have to stand surety for
what was burnt in his house, because it was not something he himself did

99

wrong.

it as security then if the borrower does not repay the loan and the person who received the
pledge claims it as his, the borrower has to pay him — Trans.

=18 Abni Yasuf narrated it on p.156.

219 The upshot of the discussion is that nothing is established from the Companions on this
matter, neither in the sense of making someone stand surety or otherwise, which is only
established of the Followers. Thus from Shurayh there is that he made one who whitened
clothes stand surety, and from ‘Ata’ there is that he considered there to be surety due from
a manufacturer or an employee. Ash-Shafi‘T chose the verdict of Shurayh and Abu Yasuf and
Muhammad took that position, but Abtt Hanifah took the verdict of ‘Ata’.
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